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The Texas Commission on Environmental Quality (TCEQ or commission) adopts 

amendments to §§70.1, 70.3, and 70.6; the repeal of §70.11; and new §70.11 and §70.12.  

 

Amended §70.1 and new §70.11 are adopted with changes to the proposed text as 

published in the April 13, 2012, issue of the Texas Register (37 TexReg 2518).  Sections 

70.3, 70.6, the repeal of §70.11, and new §70.12 are adopted without changes to the 

proposed text and will not be republished. 

 

Background and Summary of the Factual Basis for the Adopted Rules 

Section 4.09 of House Bill (HB) 2694 (TCEQ Sunset Bill), 82nd Legislature, 2011, 

directs the TCEQ to adopt a general enforcement policy that describes the commission's 

approach to enforcement.  The effective date of the legislation was September 1, 2011.  

 

The commission held two stakeholder meetings to solicit public comment on what 

should be included in the rule.  The first meeting was held August 2, 2011.  Executive 

Director's (ED) staff took questions and comments during the meeting and an email was 

set up to take comments from remote participants.  There were approximately 35 

persons in attendance representing industry, trade associations, small business, local 

government, consulting firms, law firms and environmental advocacy groups.   

 

On November 2, 2011, the ED's staff presented draft language for the General 
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Enforcement Policy rule to the commissioners at the Commission Agenda for review and 

discussion.  The commissioners requested that the ED's staff hold a second stakeholder 

meeting and solicit public comment specifically on whether the ED's policy on penalty 

deferrals should be included in the rule.  The commissioners were supportive of 

including a general philosophy of enforcement, Findings Order criteria and attorney 

general referral criteria in the rule and maintaining the remaining items (Corrective 

Action Order criteria, economic benefit, culpability, good faith efforts, compliance 

history, penalty deferral and other factors) as policy to be included in the Penalty Policy 

specifically.  

 

A second stakeholder meeting was held on December 6, 2011.  ED staff took questions 

and comments during the meeting and an email was set up to take comments from 

remote participants.  There were nine people in attendance representing trade 

associations, law firms, and consulting firms.  

 

Section by Section Discussion 

§70.1, Purpose 

Adopted amended §70.1(b), expands on the original rule language by referencing factors 

in assessing an administrative penalty and explaining the purpose of an administrative 

penalty.  The amended language includes cross-references to other state statutes which 

explain what factors are considered in assessing an administrative penalty.  In response 
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to comments and because political subdivisions and non-profit organizations are 

excluded from an increase in the penalty due to economic benefit and avoided costs, 

adopted §70.1(b) adds the phrase "as the commission determines is appropriate" to the 

end of the second sentence in this subsection.  Additionally, the word "noncompliance" 

is changed to "non-compliance" for consistency in the rule.  Adopted amended §70.1(c) 

discusses the applicability of the chapter.  Adopted amended §70.1(d) clarifies that the 

commission's administrative penalty authority is not limited by the ED.  

 

§70.3, Specific Enforcement Policies 

Adopted amended §70.3, adds clarification that specific enforcement policies, including 

the TCEQ's Penalty Policy, are available on the commission's Internet Web site.  This 

adopted amendment also replaces the term "enforcement guidelines" with "specific 

enforcement policies."  This amendment was made pursuant to Texas Water Code 

(TWC), §7.006(c).  These specific enforcement policies are not rules.  The commission 

also adopted a change to the title of §70.3 from "Enforcement Guidelines" to "Specific 

Enforcement Policies." 

 

§70.6, Judicial Civil Enforcement 

Adopted amended §70.6, adds criteria for when violations may be referred to the Office 

of the Attorney General (OAG) for civil prosecution in enforcement cases.  Including the 

criteria for referring violations to the OAG will improve transparency in how the TCEQ 
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determines which violations get referred to the OAG and what could be subject to an 

OAG referral.  Currently, these criteria are located in internal guidance policies and are 

not fully accessible to the public.   

 

§70.11, Notice of Decisions and Orders 

The commission adopts the repeal of current §70.11. 

 

§70.11, Findings Agreed Orders 

Adopted new §70.11 adds criteria to explain when an agreed order may be drafted as a 

Findings Order.  The Findings Order criteria are currently located on the commission's 

Internet Web site as a stand-alone enforcement policy.  Default Orders and Commission 

Orders based on consideration of Proposals for Decision are not covered by this rule.  In 

response to comments and to provide clarity, adopted §70.11(b)(3)(D) adds the phrase 

"as set out in §101.222(a) of this title (relating to Demonstrations)" to the end of the 

sentence. 

 

§70.12, Notice of Decisions and Orders 

The requirements of repealed §70.11, are adopted in new §70.12, to better organize the 

sections. 

 

Final Regulatory Impact Determination  
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The commission reviewed the rulemaking in light of the regulatory analysis 

requirements of Texas Government Code, §2001.0225, and determined that the 

rulemaking is not subject to §2001.0225 because it does not meet the definition of a 

"major environmental rule" as defined in that statute.  A "major environmental rule" 

means a rule, the specific intent of which, is to protect the environment or reduce risks 

to human health from exposure and that may adversely affect in a material way, the 

economy, a sector of the economy, productivity, competition, jobs, the environment, or 

the public health and safety of the state or a sector of the state.  The commission has 

determined that the rulemaking does not fall under the definition of a "major 

environmental rule" because the rulemaking is primarily designed to clarify the existing 

regulatory requirements and implement the statutory provisions.  The rulemaking 

concerns procedural requirements of the agency and clarifies the commission's 

approach to enforcement.  The rulemaking codifies the commission's existing general 

enforcement policy while maintaining appropriate protection of human health and the 

environment.  The rulemaking does not rise to the level of material, but rather is limited 

to incorporating modifications to the current regulatory framework based upon the 

implementation of the rules to date. 

 

Furthermore, the rulemaking does not meet any of the four applicability requirements 

listed in Texas Government Code, §2001.0225(a).  Texas Government Code, 

§2001.0225(a), only applies to a major environmental rule, the result of which is to:  1) 
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exceed a standard set by federal law, unless the rule is specifically required by state law; 

2) exceed an express requirement of state law, unless the rule is specifically required by 

federal law; 3) exceed a requirement of a delegation agreement or contract between the 

state and an agency or representative of the federal government to implement a state 

and federal program; or 4) adopt a rule solely under the general powers of the agency 

instead of under a specific state law.  This rulemaking does not meet any of these four 

applicability requirements because this rulemaking:  1) does not exceed any standard set 

by federal law; 2) does not exceed the requirements of state law; 3) does not exceed a 

requirement of a delegation agreement or contract between the state and an agency or 

representative of the federal government to implement any state and federal program; 

and 4) is not adopted solely under the general powers of the agency, but rather under 

specific authorizing statutes as referenced in the Statutory Authority section of this 

preamble. 

 

The commission invited public comment regarding the draft regulatory impact analysis 

determination during the public comment period and no comments were received. 

 

Takings Impact Assessment 

The commission evaluated the rules and performed an assessment of whether these 

rules constitute a takings under Texas Government Code, Chapter 2007.  The specific 

purpose of the rules is to implement the statutory provisions of TWC, §7.006(a) and (c), 
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concerning Enforcement Policies.  The rules set out the commission's existing general 

enforcement policy that describes the commission's current approach to enforcement 

and states that specific enforcement policies are available on the commission's Internet 

Web site.  

 

Promulgation and enforcement of the rules would constitute neither a statutory nor a 

constitutional taking of private real property.  Specifically, the regulations do not affect a 

landowner's rights in real property because the clarification in the rulemaking does not 

burden (constitutionally) nor restrict or limit the owner's right to property and reduce 

its value by 25% or more beyond that which would exist in the absence of the proposed 

clarification of the regulations.  In other words, there are no burdens imposed on private 

real property under this rulemaking because they affect only the commission's 

procedural requirements for enforcement actions by codifying the commission's existing 

general enforcement policy.  Therefore, the rules do not have any impact on the use or 

enjoyment of private real property, and there would be no reduction in value of property 

as a result of this rulemaking.  

 

Consistency with the Coastal Management Program 

The commission reviewed the rulemaking and found the adoption is a rulemaking 

identified in the Coastal Coordination Act Implementation Rules, 31 TAC §505.11(b)(2) 

and (4) relating to rules subject to the Coastal Management Program, and will, 
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therefore, require that goals and policies of the Texas Coastal Management Program 

(CMP) be considered during the rulemaking process. 

 

The commission reviewed this rulemaking for consistency with the CMP goals and 

policies in accordance with the regulations of the Coastal Coordination Council and 

determined that the rulemaking is administrative in nature and will have no substantive 

effect on commission actions subject to the CMP and is, therefore, consistent with CMP 

goals and policies. 

 

The commission invited public comment regarding the consistency with the CMP during 

the public comment period and no comments were received. 

 

Public Comment 

The commission held a public hearing on May 8, 2012.  The comment period closed on 

May 14, 2012.  The commission received comments from Alliance for a Clean Texas 

(ACT); Association of Electric Companies of Texas, Inc. (AECT); Hilco H2O; Lloyd 

Gosselink Rochelle & Townsend, P.C. (Lloyd Gosselink); Lone Star Chapter of the Sierra 

Club (Sierra Club); Public Citizen; Sustainable Energy and Economic Development 

Coalition (SEED Coalition); Texas Association of Clean Water Agencies (TACWA); Texas 

Chemical Council (TCC); Texas Industry Project (TIP); Texas Oil & Gas Association 

(TxOGA); Texas Pipeline Association (TPA); Water Environment Association of Texas 
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(WEAT); and two individuals. 

 

Response to Comments 

General 

TIP commented and TxOGA supported TIP's comments, that a provision should be 

added to clarify when the rules take effect, reasoning that to the extent there are 

differences between the TCEQ's current policies and the proposed general enforcement 

rules, stakeholders need to know which policies or rules apply to future enforcement 

actions.  TIP referenced a memorandum dated July 5, 2011, sent to the Deputy Director 

of the Office of Compliance and Enforcement from the Director of the Enforcement 

Division, which set forth ten questions regarding possible topics to be included in the 

general enforcement rules (the July 2011 Memo).  TIP offered the following language, as 

taken from the July 2011 Memo: "This chapter applies to administrative penalties in an 

enforcement action, as defined in §3.2 of this title (relating to Definitions), initiated 

after the effective date of this subchapter."  

 

The commission's rulemaking process clearly outlines that the rules take 

effect 20 days after filing with the Secretary of State, Texas Register Office.  

No changes were made to the proposed rules in response to this comment. 

 

TCC and TIP commented, and TxOGA supported their comments, that the Sunset 
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Legislation limits the compliance history enhancement to 100% of the "base penalty for 

an individual violation as determined by the commission's penalty policy," and 

requested that a definition for "base penalty" be included in the rules.  TCC and TIP 

recommended the following language, as taken from the July 2011 Memo: "{t}he penalty 

calculated for each violation beginning at the daily statutory maximum and adjusted by 

taking into consideration the duration, nature, circumstances, extent, gravity and 

impact of the violation." 

 

The term "base penalty" is not utilized in the rules, thus a definition of this 

term is unnecessary.  The "base penalty" is calculated in accordance with 

the Penalty Policy.  To add a definition would lead to inconsistencies and 

confusion.  No changes were made to the proposed rules in response to 

these comments. 

 

TIP commented, and TxOGA supported TIP's comments, that the Corrective Action 

Orders criteria that were described in the July 2011 Memo should be included in the 

rules. TIP commented that adding these criteria would add clarity regarding the TCEQ's 

policy on enforcement and add a component of the TCEQ's policy that is not otherwise 

reflected in the rules.  TIP commented that since the TCEQ already provided sufficient 

notice through the July 2011 Memo and subsequent stakeholder meetings, republication 

of the proposed rules would not be required if this change were made.  
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The commission respectfully disagrees with the comment because the 

criteria on issuing Corrective Action Orders are currently not defined, thus, 

the merits of the criteria will not have been proven through use.  Putting the 

unproven criteria into rule could hinder the flexibility necessary to improve 

the criteria over time as needed.  No changes were made to the proposed 

rules in response to this comment. 

 

ACT, Public Citizen, and Sierra Club commented, and SEED Coalition concurred with 

the comments, that the rules should allow the commission to use speciation as 

appropriate to assure that the penalties reflect the magnitude and the toxicity of the 

emissions.  ACT and Public Citizen commented that speciation should certainly be used 

where there is documented or potential harm to human health or the environment and 

that speciation is routinely used in TWC violation, including by the OAG.  ACT and 

Public Citizen did not advocate that speciation should be used in every instance, but that 

the agency should affirm its authority to speciate for air violations when recommended 

by staff and accepted by the commission.  

 

Any suggested changes to how penalties are calculated, including the use of 

speciation, are more appropriately included in a discussion regarding the 

Penalty Policy.  Any suggested changes to the Penalty Policy are not 
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applicable to this rulemaking.  No changes were made to the proposed rules 

in response to these comments. 

 

Sierra Club commented, and SEED Coalition concurred with the comments, that the 

rules should acknowledge how and when the TCEQ counts violations of environmental 

law, rules or regulations and offered the following language: "{t}he Commission will 

consider each violation of a rule, regulation or law separately, and has the authorization 

to separately consider each pollutant released in a single event as a separate violation, 

and assess penalties separately.  This includes considering violations within a single 

facility as separate events where separate units have similar violations.  The 

Commission will also assess failures to comply with reporting requirements as separate 

violations where the amount of time exceeds more than one reporting timeline." 

 

The commission respectfully disagrees with the comment because the 

process for determining how and when violations are counted is clearly 

defined in the Penalty Policy.  Any suggested changes to the Penalty Policy 

are not applicable to the rules.  No changes were made to the proposed 

rules in response to this comment. 

 

Hilco H2O asked "if you have members and/or visitors at board meetings are you 

required to provide them with a copy of the whole board packet (e.g. agenda, minutes, 
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financials)?" 

 

This comment is outside the scope of this rule package.  No changes were 

made to the proposed rules in response to this comment.  

 

Two individuals expressed concern about the air quality in Texas and commented that 

polluting industries should not be given leniency.  The individuals further commented 

that industries that do not comply should be shut down and that no pardons or favors 

for any polluting industry should be given.  One individual commented that she 

supports supplemental environmental projects (SEPs), but stated that they should be 

rated effective only if their performance and compliance are good.  She recommended 

that the TCEQ sponsor regional hearings throughout the State of Texas so that more 

citizens can be heard. 

 

The commission has been granted shutdown authority in certain situations 

by the legislature and believes this is an important component of 

enforcement.  The commission agrees with the commenter that SEPs are 

beneficial and believes that the integrity of the program is also important.  

The commission appreciates all comments and public involvement and 

would encourage continued public participation in this state.  No changes 

were made to the proposed rules in response to these comments. 
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SEED Coalition commented that the issue of penalties is important and that the Sunset 

Commission provided an example of 50 cases where the penalties that should have been 

assessed were actually reduced because of the statutory $10,000 per day cap.  SEED 

Coalition commented that the compliance history is not being taken into account 

adequately and that it should be strengthened and included in a more formal way. 

 

Regarding the commenter's concern about the penalty amounts being 

reduced due to the statutory maximum limit, a change was made during the 

82nd Legislature, 2011.  Specifically, the statutory maximums for all 

violations that were previously capped at $10,000 per day were increased to 

$25,000 per day, as reflected in TWC, §7.052(c).  With regard to the 

comment on compliance history, the comment is outside the scope of this 

rule package.  No changes were made to the proposed rules in response to 

this comment. 

 

§70.1(b) 

AECT suggested that the phrase "and to recover any economic benefit resulting from the 

non-compliance" in §70.1(b) be reworded to ensure consistency with how the Penalty 

Policy addresses, and has historically addressed, economic benefit resulting from non-

compliance.  Specifically, AECT recommended that the word "any" be deleted and the 
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phrase "as the commission determines is appropriate" be added to the end of the 

sentence.  AECT commented that under the Penalty Policy, economic benefit costs 

resulting from non-compliance may not always be recovered, since the penalty is 

increased only if the total economic benefit of the alleged violations is equal to or greater 

than $15,000.  AECT commented that without this clarification in the rule, the Penalty 

Policy might need to be revised. 

 

The commission partially agrees with this comment.  The word "any" is not 

being removed because "any" can mean one, some, or all.  Pursuant to the 

2011 Penalty Policy, a respondent's penalty will be increased accordingly if 

the economic benefit is equal to or greater than $15,000.  Further, all 

avoided cost returns earned by a respondent will be included in the total 

assessed penalty.  However, pursuant to the 2011 Penalty Policy, political 

subdivisions and non-profit organizations are excluded from an increase in 

the penalty due to economic benefit and avoided costs.  For this reason, the 

commission is adding the phrase "as the commission determines is 

appropriate" in response to this comment.     

 

Sierra Club appreciated the added language in §70.1 which clarifies that TCEQ has the 

authority and intention to recover economic benefit; however, Sierra Club commented, 

and the SEED Coalition concurred with the comments, that the suggested language is 
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very general and does not answer how economic benefit would actually be assessed, 

other than it can be used to adjust the penalty upwards.  Sierra Club further commented 

that the rule does not explain the process for recovering both delayed and avoided costs, 

nor whether the interest of delayed costs will be considered.  Sierra Club commented 

that it understood the commission's need to have a general enforcement policy on 

economic benefit, but believed more specificity is needed in the rule.  Sierra Club 

suggested that §70.1(b) be reworded to state "{t}he commission may also establish 

policies to further delineate the specific procedures for calculating administrative 

penalties, including recovery of economic benefit and any thresholds above which 

economic benefit will be recovered."  

 

The commission respectfully disagrees with the comment because the 

process for calculating economic benefit is already defined in the Penalty 

Policy, which is available on the commission's Internet Web site.  No 

changes were made to the proposed rule in response to this comment. 

 

ACT and Public Citizen commented, and SEED Coalition concurred with their 

comments, that economic benefit should be calculated in each case and should assess 

the avoided cost of compliance or appropriate disposal of the waste or other materials 

that should have been disposed of properly.  Sierra Club commented, and SEED 

Coalition concurred with the comments, that it would be in favor of actual recovery of 



Texas Commission on Environmental Quality Page 17 
Chapter 70 - Enforcement 
Rule Project No. 2011-034-070-CE 
 
  
economic benefit for both avoided and delayed costs, as opposed to only an adjustment 

of economic benefit and further suggested that the threshold for increasing the penalty 

amount be lowered to at least $5,000 or $7,500, instead of the current $15,000 

threshold that exists in the Penalty Policy.  

 

The commission currently calculates economic benefit and avoided cost of 

compliance and collects avoided cost returns earned by a respondent in the 

total assessed penalty, as outlined in the 2011 Penalty Policy, which is 

available on the commission's Internet Web site.  Any suggested changes to 

the Penalty Policy are outside the scope of this rule package.  No changes 

were made to the proposed rule in response to this comment. 

 

TCC and TIP commented, and TxOGA supported their comments, that the phrase "and 

to recover any economic benefit resulting from the non-compliance" in §70.1(b) could be 

interpreted that to mean that every incident of non-compliance results in some net 

economic benefit.  TIP commented that many incidents of non-compliance result in an 

economic loss to a company, and in other cases the economic benefit of non-compliance 

is insignificant or difficult to quantify.  TCC and TIP recommended that the commission 

remove the phrase "and to recover any economic benefit resulting from the non-

compliance" from the rule.  TCC and TIP suggested that, should the language be 

retained, it be revised to clarify that the penalty is intended to recover any net economic 
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benefit, when such benefit is easily identifiable and quantifiable and to reflect that there 

are not significant avoided costs associated with every alleged violation. 

 

The commission currently calculates economic benefit and avoided cost of 

compliance in accordance with the Penalty Policy and the commission 

respectfully disagrees with the removal to this reference in the rule.  

Further, the commission respectfully disagrees with the comment that the 

phrase should be revised to clarify the penalty is intended to recover any 

net economic benefit.  The Penalty Policy does not contemplate net 

economic benefit, but rather it takes into account the money that the 

respondent should have spent (to purchase equipment, services, salaries 

for staff, proper disposal, etc.) in order to maintain compliance with the 

environmental rule.  No changes were made to the proposed rule in 

response to these comments.  

 

TPA commented that the proposed rule fails to state "a general enforcement policy that 

describes the commission's approach to enforcement," as required by the TCEQ Sunset 

Bill.  TPA recognized that while the added language in §70.1(b) provides some 

clarification, the rule does not incorporate important factors, such as establishing the 

general framework under which the TCEQ will view and carry out its enforcement 

authority, including whether an act of non-compliance warrants the initiation of an 
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enforcement action and, if so, what criteria will apply to that action.  TPA suggested that 

§70.1(b) be reworded to incorporate a statement describing the commission's general 

approach to enforcement.  TPA further commented that the legislature directed the 

TCEQ to adopt by rule its general approach to rulemaking and by leaving some of these 

fundamental principles in informal guidance documents, TPA believed that the TCEQ is 

failing to carry out legislative intent.  

 

The commission respectfully disagrees with this comment and believes that 

the language in the rule does describe the general enforcement policy and 

commission's approach to enforcement, as directed by TWC, §7.006(a).  

The statute clearly distinguishes that the specific enforcement policies, 

"including policies regarding the calculation of penalties and deterrence to 

prevent the economic benefit of non-compliance," shall be placed in 

policies rather than the rule, as set out in TWC, §7.006(b).  Furthermore, 

the methodology for initiating enforcement actions and the criteria that 

apply to those actions are outlined in the specific applicable enforcement 

policies that are available on the commission's Internet Web site, as 

required by TWC, §7.006(c).  The commission has complied with the 

statute.  No changes were made to the proposed rule in response to this 

comment. 
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§70.3 

ACT, Public Citizen, Sierra Club, and TPA commented, and SEED Coalition concurred, 

that the Penalty Policy and all currently existing internal guidance documents relating to 

penalty policies should be incorporated into the final rule, or at a minimum, these 

documents should specifically be referenced in the final rule.  All commenters 

appreciated that the rule generally makes reference to the enforcement policies on the 

agency's Web site, but did not feel that the language was strong enough.  Sierra Club 

specifically suggested the following language: "{t}o the extent possible, the Commission 

shall enforce compliance of its laws, regulations, and rules through its 'Penalty Policy' as 

published and posted on the Commission's Web site.  The Commission may amend its 

Penalty Policy through action by the Commissioner's."  TPA specifically suggested that 

some of the criteria from the Penalty Policy, including culpability, good faith efforts to 

comply, and other factors as justice may require, be incorporated into the rule, as well as 

the criteria as to when a respondent in an enforcement action may be entitled to a 

deferral, which is currently not in the Penalty Policy. 

 

The commission respectfully disagrees with these comments.  TWC, 

§7.006(b) states in relevant part that the "commission shall assess, update, 

and publicly adopt specific enforcement policies regularly, including 

policies regarding the calculation of penalties and deterrence to prevent the 

economic benefit of non-compliance" and that the "commission shall make 
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the policies available to the public, including by posting the policies on the 

commission's Internet Web site."  The commission has complied with the 

statute.  Additionally, the commission determined that it would be more 

appropriate to place the deferral criteria into the Penalty Policy, rather 

than the rule.  The commission anticipates updating the Penalty Policy in 

2012 to include the deferral criteria.  No changes to the proposed rule was 

made in response to these comments.  

 

ACT and Public Citizen commented that the Texas statute requires that agency policy 

statements, such as the TCEQ's Enforcement Penalty Policy, be adopted by rule.  ACT 

and Public Citizen stated that Texas Government Code, §2001.005 prescribes that "a 

state agency rule, order, or decision made or issued on or after January 1, 1976, is not 

valid or effective against a person or party, and may not be invoked by an agency, until 

the agency has indexed the rule, order, or decision and made it available for public 

inspection as required by this chapter."  ACT and Public Citizen further commented that 

Texas Government Code, §2001.003 defines "rule" as "a state agency statement of 

general applicability that implements, interprets, or prescribes law or policy; or 

describes the procedure or practice requirements of the state agency." 

 

The commission respectfully disagrees with these comments.  The Court of 

Appeals of Texas has reasoned, as the commission does, that the Penalty 
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Policy is an agency statement regarding the internal management of the 

TCEQ and does not affect private rights (Slay, 351 S.W.3d at 547 - 48).  In 

addition, the commission maintains, and the court agreed, that the Penalty 

Policy fails the third prong of the Texas Government Code's definition of a 

rule: "(C) does not include a statement regarding only the internal 

management or organization of a state agency and not affecting private 

rights or procedures."  (Texas Government Code, §2001.003(6)(C); see 

Slay, 351 S.W.3d at 546 - 48).  No changes have been made to the proposed 

rule in response to these comments. 

 

ACT and Public Citizen commented that the TCEQ continues to hold that the 

enforcement policies should not be adopted in rule, as this would limit the agency's 

ability to efficiently modify the policies as needed to correct deficiencies.  ACT and 

Public Citizen further commented that the TCEQ has recently argued in court that the 

United States Environmental Protection Agency's (EPA) guidelines and policy 

documents on various programs do not have the force or effect of law specifically 

because these documents have not made the next progression into rule.  ACT stated that 

this presents a clear double standard, indicating that TCEQ does not want to adopt its 

own policies into rule but demands that a similar agency do just that.  ACT agreed with 

the TCEQ opinion expressed in its legal arguments and holds that policies and 

guidelines such as the enforcement policy should be included in rule and cautioned that 
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if this does not happen, others will certainly raise the TCEQ's own argument on this 

issue in court when fighting fines or penalties. 

 

In the challenge of EPA's disapproval of the commission's pollution control 

project standard permit rule as a revision to the Texas State 

Implementation Plan (SIP), styled Luminant Generation Company, LLC et 

al v. United States Environmental Protection Agency, 675 F.3d 917, (5th 

Cir. 2012), TCEQ argued that guidance used by EPA in support of its 

disapproval did not have the force of law because EPA did not subject that 

guidance to notice and comment rulemaking as interpretation of the 

statutes applicable to SIPs.  Therefore, TCEQ argued that EPA should not be 

afforded any Chevron-style deference as a basis for interpretation of the 

Federal Clean Air Act when reviewing rules for inclusion in the SIP.   

 

Furthermore, EPA's improper use of guidance to determine whether the 

state had met its statutory obligations under the Federal Clean Air Act is 

clearly distinguishable.  The Federal Clean Air Act imparts to the states the 

determination of how certain requirements will be met.  EPA has failed to 

offer its own interpretations of how states should meet those requirements 

using its own rulemaking power.   
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For these reasons, reliance on informal guidance to determine compliance 

with a fundamental and nondiscretionary statutory responsibility is 

inapplicable to this rulemaking.  TWC, §7.006(b) does not require 

enforcement policies, including policies regarding the calculation of 

penalties and deterrence to prevent the economic benefit of non-

compliance be adopted into rule.  Further, the commission's Penalty Policy 

is specifically not a rule, but rather is a methodology for the commissioners 

to use when exercising their legislatively conferred discretion to impose 

administrative penalties under the TWC (Slay v. Tex. Comm'n on Envtl. 

Quality, 351 S.W. 3d 532, 546 - 548 (Tex. App.-Austin 2011, pet. denied)).  

No changes to the proposed rule have been made in response to these 

comments.   

 

ACT and Public Citizen provided several other reasons why the TCEQ's Penalty Policy 

should be in a rule, commenting that by doing so would:  1) ensure enforceability by the 

courts and the State Office of Administrative Hearings (SOAH); 2) eliminate the 

"guidelines vs. rules" or its designed to be "flexible" arguments; 3) facilitate settlement 

of more uncontested enforcement cases because a rule affords less room to negotiate; 4) 

save the agency resources when negotiations are limited; 5) provide more uniform 

penalty recommendations and decisions; 6) provide a transparent, reasoned 

justification for the policies through the Administrative Procedures Act rulemaking 
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processes; and 7) address any EPA concerns about enforcement during the public 

participation component of the rulemaking process. 

 

With respect to the commenters' concerns that the Penalty Policy needs to 

be in rule in order to be enforceable and because respondents will 

otherwise argue it is only a guideline, the commission respectfully 

disagrees.  Penalties calculated in accordance with the Penalty Policy have 

been upheld by SOAH and the courts.  No changes were made to the 

proposed rule in response to these comments. 

 

In regard to the commenters' concerns that respondents will try to contend 

that because the Penalty Policy is not in rule, the commission should be 

more flexible in enforcement actions against them; that a rule affords less 

room to negotiate than the Penalty Policy; and that by putting the Penalty 

Policy into rule, the agency would save resources by limiting negotiations, 

the commission respectfully disagrees.  In assessing penalties, commission 

staff is bound by the facts of the case, applicable rules and statutes, and the 

Penalty Policy.  Penalties are calculated by commission staff in accordance 

with the Penalty Policy.  Penalties calculated in accordance with the Penalty 

Policy have been upheld by SOAH and the courts.  To the extent there is 

flexibility in the Penalty Policy, this flexibility would exist even if the 



Texas Commission on Environmental Quality Page 26 
Chapter 70 - Enforcement 
Rule Project No. 2011-034-070-CE 
 
  
Penalty Policy were put into rule.  Further, a certain degree of flexibility is 

needed due to the commission's extensive jurisdiction.  The issue is not 

whether the Penalty Policy would be more enforceable if it were in rule, but 

rather the issue is how to limit the interpretation of written words.  To the 

extent practical and possible, the commission tries to make its written 

documents, including the Penalty Policy, clear.  However, many legal 

disputes are about the meaning of a statute and/or rule.  Therefore, simply 

placing the Penalty Policy into rule does not eliminate the commenters' 

concern.  No changes were made to the proposed rule in response to these 

comments. 

 

With respect to the comment that by putting the Penalty Policy into rule, 

penalty recommendations and decisions would be more uniform, the 

commission respectfully disagrees.  In assessing penalties, commission 

staff is bound by the facts of the case, applicable rules and statutes, and the 

Penalty Policy.  Penalties are calculated by commission staff in accordance 

with the Penalty Policy.  Penalties calculated in accordance with the Penalty 

Policy have been upheld by SOAH and the courts.  To the extent there is 

flexibility in the Penalty Policy, this flexibility would exist even if the 

Penalty Policy were put into rule.  Further, a certain degree of flexibility is 

needed due to the commission's extensive jurisdiction.  No changes were 
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made to the proposed rule in response to these comments. 

 

With respect to the comment that placing the Penalty Policy into rule would 

provide a transparent, reasoned justification for the policies through the 

Administrative Procedures Act rulemaking processes, the commission 

respectfully disagrees.  The Penalty Policy implements the factors set forth 

for calculating administrative penalties in the TWC, §7.053 and the Texas 

Health and Safety Code, §341.049.  The Penalty Policy is publicly available 

on the TCEQ Web site.  The commission agendas at which penalties are 

adopted and imposed by the commission are public meetings that are 

available for viewing in person or on the internet.  The Penalty Policy is 

already transparent and reasonably justified by the factors set forth in the 

TWC and Texas Health and Safety Code.  Additionally, the Court of Appeals 

of Texas has reasoned, as the commission does, that the Penalty Policy is an 

agency statement regarding the internal management of the TCEQ and does 

not affect private rights (Slay, 351 S.W.3d at  547 - 48).  In addition, the 

commission maintains, and the court agreed, that the Penalty Policy fails 

the third prong of the Texas Government Code's definition of a rule: "(C) 

does not include a statement regarding only the internal management or 

organization of a state agency and not affecting private rights or 

procedures."  (Texas Government Code, §2001.003(6)(C); see Slay, 351 
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S.W.3d at 546 - 48).  Because the Penalty Policy is not a rule, it would be 

inappropriate to codify it as a rule.  The Penalty Policy explicitly states that 

"{t}his document does not address when an enforcement action is initiated, 

but rather how TCEQ staff is to evaluate violations for the purpose of 

recommending administrative penalties to the commission."  Further, the 

commissioners are not bound by the Penalty Policy when exercising their 

legislatively conferred discretion to impose penalties (TWC, §7.053; see 

Slay, 351 S.W.3d at 546 - 48).  No changes to the proposed rule were made 

in response to these comments. 

 

The commenters do not explain how the rulemaking process will address 

EPA concerns about enforcement, nor do they specify what concerns EPA 

has that would be addressed.  No changes to the proposed rule were made 

in response to these comments. 

 

AECT commented that revision to the rules should be limited in a manner only to 

address the Sunset Bill requirements and concurred with TCEQ that the Penalty Policy 

should not be added to the rules. 

 

The commission agrees and has made no changes to the proposed rules in 

response to this comment. 
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§70.6(b) 

TIP recommended, and TxOGA supported TIP's recommendation, to remove §70.6(b), 

commenting that this subsection is unnecessary because the TWC sets forth the criteria 

for referral to the OAG in sufficient detail.  

 

The commission respectfully disagrees with this comment, as §70.6(b) is 

included in order to provide transparency and clarity as to when an 

enforcement action may be referred to the OAG.  No changes to the 

proposed rule were made in response to this comment.   

 

TPA commented that §70.6(b) provides that the criteria for referral of an enforcement 

case to the OAG "include but are not limited to" certain listed criteria.  TPA 

recommended that the rule list those criteria in specific terms, without any additional 

"catch-all" language.  

 

The commission respectfully disagrees with this comment.  Due to the 

commission's broad jurisdiction and the need for flexibility, it is not 

appropriate to limit the commission's ability to refer an enforcement case 

to the OAG.  No changes were made to the proposed rule in response to this 

comment. 
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TCC recommended, and TxOGA supported TCC's recommendations, to remove 

§70.6(b)(1) - (3), stating that these criteria are not solidly grounded in statute.  TCC 

commented that to include any criteria in the rule beyond §70.6(b)(4) - (5)  would be 

going far beyond legislative intent and would be outside the statutory authority of the 

agency. 

 

The commission respectfully disagrees with this comment.  Due to the 

commission's broad jurisdiction and the need for flexibility, it is not 

appropriate to further limit the commission's ability to refer an 

enforcement case to the OAG.  The commission has broad authority to refer 

cases to the OAG under TWC, §7.105.  Specifically, pursuant to TWC, 

§7.105(a), on the request of the ED or the commission, the attorney general 

shall institute a suit in the name of the state for injunctive relief under 

TWC, §7.032, to recover a civil penalty, or for both.  The commenters' 

concern of the rule exceeding statutory authority is not supported by the 

language of the statute.  No changes were made to the proposed rule in 

response to this comment. 

 

TCC and TIP commented, and TxOGA supported their comments, that §70.6(b)(1) is 

very broad and subjective.  TCC and TIP commented that it is not abundantly clear what 
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type of situation would warrant the "need for immediate action to protect public health, 

safety, or the environment" to such a degree that the situation could not be addressed at 

the agency and would require referral to the OAG.  TCC stated that the words "need," 

"immediate," and "protect" are open to a number of different interpretations, and the 

criterion fails to specify the degree to which these terms must be satisfied as a precursor 

for a referral.  TIP recommended that §70.6(b)(1) be revised to provide that the TCEQ 

may refer matters to the OAG when there is a "need for immediate action to avoid 

significant impact to public health, safety, or the environment." 

 

The commission respectfully disagrees with this comment and believes that 

the terms used in the rule are clear.  Due to the commission's broad 

jurisdiction and the need for flexibility, it is not appropriate to further 

define or limit the commission's ability to refer an enforcement case to the 

OAG.  The statutory authority granted to the commission, specifically, TWC, 

§7.105(a), allows the referral of cases for injunctive relief or for civil 

penalty.  Section 70.6(b)(1) is covered by this statutory grant, without the 

suggested restrictions set out by the commenters.  No changes were made to 

the proposed rule in response to these comments. 
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TCC commented, and TxOGA supported TCC's comments, that the terms "significant 

impact" and "agency policy" in §70.6(b)(2) are open to broad interpretation and 

recommended that any reference to significant impact be restated to "significant adverse 

impact."  TCC commented that the proposed language is somewhat confusing and that 

TWC, §7.105(a) clearly gives the ED or the commission the ability to request that the 

OAG file suit for injunctive relief or to recover civil penalty, making §70.6(b)(2) 

unnecessary.  TCC recommended that if §70.6(b)(2) is retained in the final rule, the 

language be reworded to mirror TWC, §7.105(a). 

 

Due to the commission's broad jurisdiction and the need for flexibility, it is 

not appropriate to further define or limit the commission's ability to refer 

an enforcement case to the OAG.  With respect to the commenter's concern 

that §70.6(b)(2) is unnecessary, the commission respectfully disagrees.  

Section 70.6(b)(2) is included in order to provide transparency and clarity 

as to when an enforcement action may be referred to the OAG.  Specifically, 

§70.6(b)(2) makes it clear that a referral to the OAG may be appropriate, 

even if only one administrative enforcement order has been issued.  No 

changes to the proposed rule were made in response to this comment.  
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TCC and TIP objected, and TxOGA supported their objections, to the inclusion of 

proposed §70.6(b)(3) for a couple of reasons.  TCC commented that this paragraph was 

unnecessary in light of the agency's increased statutory cap of $25,000 per day and 

stated that it should be removed because it is duplicative in concept of §70.6(b)(1).  TIP 

commented that this paragraph was unnecessary because it is duplicative in concept of 

subsection (b)(1).  Further, TCC and TIP both commented that the term "egregious 

violations" in this paragraph is very vague and open to many interpretations.  TCC 

stated that should §70.6(b)(3) be retained in the final rule, the term "egregious 

violation" needs to be clarified to show that an egregious violation is one which 

significantly undermines the integrity and the purpose of the applicable regulatory 

program, and it not just a procedural or paperwork deficiency. 

 

The commission believes that the inclusion of §70.6(b)(3) is necessary and 

is not duplicative of §70.6(b)(1).  Whereas §70.6(b)(1) references the need 

for immediate action, §70.6(b)(3) references the need for civil penalties.  

The OAG has greater flexibility when seeking penalties, as they are not 

bound by a Penalty Policy.  With respect to the term "egregious violation," 

the commission believes the term in the rule is clear and that limiting the 

commission's authority in this manner is unwarranted.  No changes were 

made to the proposed rule in response to these comments.  

 



Texas Commission on Environmental Quality Page 34 
Chapter 70 - Enforcement 
Rule Project No. 2011-034-070-CE 
 
  
§70.11  

TIP opposed adding the proposed criteria for a Findings Order in Chapter 70, 

commenting that the criteria contain too much ambiguity to achieve clarity and 

transparency to the enforcement process.  

 

The commission respectfully disagrees with this comment.  Section 70.11 

was specifically included in the proposed rule in order to provide 

transparency, clarity, and to incorporate current enforcement practice into 

rule.  No changes were made to the proposed rule in response to this 

comment. 

 

TCC and TPA commented that the proposed rule language contained two vague, 

subjective standards that should be eliminated, revised, or defined: "indifference to legal 

duty" and "pattern of non-compliance."  While TPA supported the inclusion of findings 

criteria in the rule, it recommended either deleting these two standards altogether or 

revising them to make them objective rather than subjective.  TPA suggested that this 

could be done by replacing the "indifference to legal duty" and "pattern of non-

compliance" language with a specific number of violations that, if exceeded, would 

trigger the issuance of a Findings Order.  

 

The commission respectfully disagrees with this comment.  Due to the wide 
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variety of fact patterns in enforcement actions, it is inappropriate to limit 

"indifference to legal duty" and "pattern of non-compliance" to numerical 

criteria as suggested by the commenter.  Further, to define these terms 

would unnecessarily limit the flexibility needed to deter and penalize these 

types of activities.  No changes were made to the proposed rule in response 

to these comments. 

 

TIP commented that the rule needs to be clarified to show that TCEQ is not required to 

issue a Findings Order when the listed criteria are present and stated that otherwise, the 

rule would be in violation of TWC, §7.070.  TIP commented that this section of the 

statute provides that the commission is not required to make findings of fact or 

conclusions of law other than an uncontested finding that the commission has 

jurisdiction in an agreed order compromising or settling an alleged violation of a statute 

within the commission's jurisdiction or of a rule adopted or an order or a permit issued 

under such a statute.  TIP commented that the rule appears to be permissive and not 

mandatory, but should still be revised to avoid confusion.  TIP suggested that §70.11(b) 

be reworded as follows: "An agreed order may be, but is not required to be, drafted as a 

Findings Order, when any of the following six criteria are met . . .." 

 

The commission respectfully does not agree that §70.11 is in conflict with 

TWC, §7.070.  TWC, §7.070 does not prohibit the commission from making 
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findings of fact or conclusion of law.  The commission specifically chose the 

word "may" to allow discretion as to when it uses the Findings Order 

criteria.  The commission respectfully does not agree with the commenter 

that this is unclear, as it is a common word used in the English language to 

denote permissiveness.  No changes to the proposed rule were made in 

response to this comment. 

 

Lloyd Gosselink, WEAT, and TACWA commented that the phrase "absence of 

management practices designed to ensure compliance" in §70.11(b)(1) is too vague and 

could be used as the sole basis for determining that an agreed order should be drafted as 

a Findings Order.  Lloyd Gosselink, WEAT, and TACWA agreed that without 

clarification, the rule could result in TCEQ penalizing regulated entities that, through no 

fault of their own, either do not have written management practices or who may have 

incomplete management practices to ensure compliance.  Lloyd Gosselink suggested the 

rule provide clarification in the context of "complete" or "chronic" failure to have 

management practices. 

 

The commission respectfully disagrees with this comment, as this language 

has been part of the findings criteria for many years.  Although the 

commission does appreciate the concern expressed by the commenters, 

historically the commission has used this criterion sparingly and only after 
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appropriate consideration of the specific factors of an enforcement action 

to draft a Findings Order.  To define this term as the commenter suggests 

would unnecessarily limit the flexibility of the commission.  No changes 

have been made in response to these comments.  

 

TCC commented that proposed §70.11(b)(2) should distinguish between programmatic 

violations and environmental/human health violations, stating that the violation of any 

"commission issued enforcement order or court order" should not automatically 

warrant a Findings Order.  TCC commented that a violation of an order should result in 

a Findings Order only when it significantly impacts the environment or human health 

and recommended that §70.11(b)(2) be revised to clarify that the Findings Order criteria 

do not apply to programmatic violations. 

 

The commission respectfully disagrees with this comment and believes that 

the findings criteria are not intended to be limited in this manner.  The 

distinction between programmatic violations and environmental/human 

health violations is set out in the Penalty Policy for the purpose of ensuring 

consistency when calculating administrative penalties.  The commission 

respectfully disagrees that this distinction should be made when making a 

determination of whether a Findings Order should be issued.  The 

commission considers failing to take corrective action when directed 
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through an administrative or court order to be serious enough to warrant a 

higher degree of enforcement, regardless of the nature of the violations in 

the order.  No changes were made to the proposed rule in response to this 

comment. 

 

TIP commented, and TxOGA supported TIP's comments, that the types of violations 

that trigger the use of a Findings Order should be limited, as they are in the current 

policy, to violations that are gross deviations, violations that result in certain types of 

discharges or emissions, or when there is a pattern of violations and stated that the 

language proposed in §70.11(b) would change the current TCEQ policy.  TIP commented 

that the terms "absence of management practices designed to ensure compliance" and 

"indifference to legal duty" appear in the current TCEQ policy, but they are qualified to 

provide for Findings Orders if these situations occur in connection with a gross 

deviation from a standard of conduct.  TIP commented that this qualifying language is 

absent from the proposed rule, and suggested this omission changes the policy.  TIP 

further opposed this change, stating that it would expand the use of Findings Orders to 

violations that do not merit this treatment.  TIP also commented that the current TCEQ 

policy does not provide for the use of a Findings Order regarding "a violation of a 

commission issued enforcement order or court order" and stated the inclusion of this 

broad category could result in a Findings Orders being issued for relatively minor 

violations, such as de minimis paperwork errors (e.g., a required report that is one day 
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late).  TIP recommended revising §70.11(b)(1), (2), and (6) to allow the use of a Findings 

Order if:  1) the violation is a gross deviation from a standard of conduct common in a 

given industry defined as: an absence of management practices or indifference to legal 

duty; and 2) a violation that is a gross deviation from a material requirement in a 

commission issued enforcement order or court order. 

 

With regard to the comment that the findings criteria regarding "absence of 

management practices designed to ensure compliance" and "indifference to 

legal duty" should be qualified to provide for Findings Orders only if these 

situations occur in connection with a gross deviation from a standard of 

conduct, the commission respectfully disagrees.  The Findings Order policy 

does not qualify these two terms by saying they must occur in connection 

with a gross deviation from a standard of conduct, but rather it lays out that 

a gross deviation from a standard of conduct is defined as "absence of 

management practices designed to ensure compliance" or "indifference to 

legal duty." For that reason, the commission believes that adding this term 

to the rule is unnecessary.  Additionally, although the commission does not 

necessarily disagree with the comment that the inclusion of the phrase "a 

violation of a commission issued enforcement order or court order" could 

result in a Findings Order being issued for de minimus paperwork errors, it 

does believe that a respondent's failure to take corrective action when 
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directed through an administrative or court order is serious enough to 

warrant a higher degree of enforcement, regardless of the nature of the 

violations in the order. No changes to the proposed rule were made in 

response to this comment. 

 

TCC and TxOGA commented that in §70.11(b)(3)(A) and (B), the phrase "levels that are 

protective" are used, but that there is no definition in the rule that defines this term.  

TCC and TxOGA commented that it could be argued that all permit limits are 

"protective," therefore, these sections could be interpreted to mean that any violation of 

a permit limit where people or environmental receptors have been exposed would 

warrant a Findings Order.  TxOGA also commented that the term "environmental 

receptors" is vague and needs clarification and recommended that a description and/or 

examples that set the boundaries for "protectiveness" and "environmental receptors" be 

provided in the preamble.  TCC further commented that these two subparagraphs seem 

to contradict §70.11(b)(3)(C) and (D), and requested that they be eliminated from the 

final rule.  

 

The commission respectfully disagrees with these comments.  Whether or 

not a violation is determined to have exceeded levels that are protective of 

environmental receptors is delineated in the Penalty Policy, and is not 

interpreted based solely on whether or not a permit level was exceeded.  
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The Penalty Policy takes into consideration the degree to which the permit 

limit was exceeded and from that determination, the findings criteria are 

then applied.  An example of this type of violation includes, but is not 

limited to, a release of a pollutant(s) that severely affect aquatic life.  With 

respect to the comment that §70.11(b)(3)(C) and (D) seem to contradict 

§70.11(b)(3)(A) and (B), the commission respectfully disagrees.  The 

commission views these four criteria as similar in nature, yet very distinct 

from each other for the purposes of applying the Findings Order criteria.  

No changes to the proposed rule were made in response to these comments. 

 

Lloyd Gosselink commented that a de minimus diversion, or a diverter that had no 

knowledge of their inability to use state water, could be found liable for a Findings Order 

under the criteria in §70.11(b)(3)(C).  Lloyd Gosselink recommended clarifying the rule 

to include a specific level of diversion (rate and/or volume) or action that is chronic as a 

defining factor for the findings criteria.  

 

The commission respectfully disagrees with this comment.  In light of 

recent severe drought conditions, adhering to state water rights laws is 

particularly imperative.  Any diversion without appropriate authorization 

that causes harm to the public or the environment is a serious violation and 

needs to be dealt with appropriately.  No changes to the proposed rule were 
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made in response to this comment. 

 

TCC requested that §70.11(b)(3)(D) include a reference to 30 TAC §101.222(a) in the 

following manner: "(D) unauthorized emissions which are excessive emission events, as 

determined by the executive director under §101.222(a)." 

 

The commission partially agrees with this comment.  The phrase "as 

determined by the executive director" already exists in §101.222(a).  For 

this reason, the commission is adding the revised phrase "as set out in 

§101.222(a) of this title (relating to Demonstrations)" in response to this 

comment.  

 

TCC, TIP, and TxOGA commented that the terms "same violation" and "entity-wide" in 

§70.11(b)(4)(A) are vague and need clarification.  TIP recommended adding the 

following definition: "Entity-wide, when used in this Chapter, means the facilities and 

operations associated with the 11-digit regulated entity identification number issued by 

the TCEQ."  TCC recommended that the rule clarify that "same violations" are those 

from the same unit that have the same root cause and the same root citation at the 

lowest subsection level.  TCC and TxOGA recommended that the term "entity-wide" be 

changed to "at the regulated entity level" or "at the respondent level" and this change 

would limit the scope of repeat violations to a single plant site and prevent expansion to 
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other sites/facilities owned and/or operated by the same company. 

 

The commission respectfully disagrees with this comment, as the findings 

criteria in §70.11(b)(4)(A) were not intended to be limited in this manner.  

Historically, use of the term "same violation" has not been restricted to 

those violations that were from the same unit that have the same root 

cause.  With regard to the comment that the term "entity-wide" should be 

changed to "at the regulated entity level," the commission also respectfully 

disagrees.  This term is intended to apply to a respondent with multiple 

facilities, in which there has been a substantial history of non-compliance 

for the same violation.  No changes to the proposed rule have been made in 

response to these comments. 

 

TPA and TxOGA commented that the concept of repeat violations, or characterization of 

a company as a repeat violator, should be reserved for multiple different root cause 

events.  TxOGA expressed concern that repeat violations would be based on three 

repeated enforcement actions for the same violation as contained in the current agreed 

order or a substantial history of the same violation entity-wide.  TPA commented that 

issuance of a Findings Order should not be triggered merely by the multiple counting of 

a single violation as it progresses through the various stages of the enforcement process 

and that it should be clear in the rule that the concept of "repeated enforcement actions" 
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or characterization of a company as a repeat violator, should be reserved for multiple 

different root cause events.  

 

The commission respectfully disagrees with this comment, as the rule is not 

intended to be limited in this manner.  Historically the Findings Order 

criteria have applied when three repeated enforcement actions for the same 

violation have been documented over the previous five-year period, without 

regard to the root cause of the violation.  No changes to the propose rule 

have been made in response to these comments. 

 

TIP recommended that §70.11(b)(5) be revised, stating that this provision is not well-

defined and that the rule does not specify who will decide whether a respondent has 

demonstrated a pattern of non-compliance.  TIP recommends adding language to clarify 

that the ED will make these decisions, otherwise personnel may interpret this language 

differently and the rule could be applied inconsistently.  

 

The commission respectfully disagrees with this comment and believes the 

addition of this phrase is unnecessary.  The TCEQ has procedures in place 

to ensure there is consistency in the way that rules, policies, and 

procedures are being carried out.  No changes were made to the proposed 

rule in response to this comment. 
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SUBCHAPTER A:  ENFORCEMENT GENERALLY 

§§70.1, 70.3, 70.6, 70.11, AND 70.12 

 

Statutory Authority 

The amendments and new rules are adopted under the following statutory authority:  

Texas Water Code (TWC), §5.103, which provides the commission with authority to 

adopt any rules necessary to carry out its powers, duties, and policies under this code 

and other laws of this state and to adopt rules when adopting, repealing, or amending 

any agency statement of general applicability that interprets or prescribes law or policy, 

or describes the procedures or practice requirements of an agency; §5.105, which 

authorizes the commission to establish and approve all general policy of the commission 

by rule; and §§7.001 et seq., which establishes the commission's enforcement authority 

and provides specific requirements governing that authority.  Additionally, the new and 

amended sections are adopted under Texas Government Code, §2001.004, which 

requires state agencies to adopt rules of practice and procedure, and Texas Government 

Code, §2001.006, which authorizes state agencies to adopt rules or take other 

administrative action that the agency deems necessary to prepare to implement 

legislation.   

 

The new and amended rules implement House Bill 2694, §4.09, TWC, §7.006(a) and 

(c).  
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§70.1.  Purpose. 

 

(a) The purpose of this chapter is to provide general rules governing enforcement 

actions before the commission or, upon delegation of the authority to issue an 

administrative order, the executive director. The commission shall delegate the 

authority to issue an administrative order to the executive director by resolution. 

 

(b) This chapter delineates what factors are considered and how statutory 

requirements are applied in determining the amount of an administrative penalty. The 

purpose of an administrative penalty is to penalize and deter non-compliance with the 

commission's rules and to recover any economic benefit resulting from the non-

compliance as the commission determines is appropriate. The commission may also 

establish policies to further delineate the specific procedures for calculating 

administrative penalties. Specific statutory requirements are located in Texas Water 

Code, Chapters 5, 7, 11 - 13, and 16; and the Texas Health and Safety Code, Chapters 341, 

366, 369, 371, 374, and 401. 

 

(c) This chapter applies to all persons, as defined in §3.2 of this title (relating to 

Definitions), under the jurisdiction of the commission. 
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(d) Nothing in this chapter shall constrain the commission from issuing an 

enforcement order pursuant to Texas Water Code, §7.051 that assesses an 

administrative penalty that is different from a penalty proposed by the executive 

director. 

 

(e) Procedures for contested enforcement cases are located in Chapter 80 of this 

title (relating to Contested Case Hearings).  

 

(f) If some part or parts of these rules cannot be interpreted as consistent with 

the Texas Water Code, the Texas Health and Safety Code, or the Administrative 

Procedure Act, or where applicable parts of those statutes are not specifically included 

in these rules, the statutes shall control. 

 

§70.3.  Specific Enforcement Policies. 

 

The executive director may use specific enforcement policies that are neither 

rules nor precedents, but rather announce the manner in which the agency expects to 

exercise its discretion in future proceedings. These specific enforcement policies do not 

establish rules which the public is required to obey or with which it is to avoid conflict. 

These specific enforcement policies do not convey any rights or impose any obligations 

on members of the public. These specific enforcement policies are available to the public 
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under the terms of the Public Information Act, Texas Government Code, Chapter 552 

and the specific enforcement policies are posted on the commission's Internet Web site.  

 

§70.6.  Judicial Civil Enforcement. 

 

(a) The executive director is authorized to cause to be instituted, in courts of 

competent jurisdiction, legal proceedings to enforce and compel compliance with any 

provisions, whether of statutes, rules, regulations, permits or licenses, or orders, that 

the commission is entitled or required by law to enforce or with which the commission 

is entitled or required by law to compel compliance. Such legal proceedings may be 

initiated at any time by the executive director by a letter from the executive director or 

an authorized representative referring the matter to the Texas Attorney General's Office 

(OAG) and requesting that the attorney general take action on behalf of the commission.  

 

(b) The criteria for the commission or the executive director to refer an 

enforcement case to the OAG include but are not limited to the following: 

 

(1) need for immediate action to protect public health, safety, or the 

environment; 
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(2) need for a judgment to enforce compliance with an existing 

administrative enforcement order where there is a significant impact to the 

environment or to agency policy;  

 

(3) egregious violations where the availability of civil penalties is necessary 

to adequately address the violations; 

 

(4) when required by law under Texas Water Code (TWC), §7.105, unless 

under TWC, §7.106, the OAG and the executive director agree to resolve the violation(s) 

through an administrative order; or   

 

(5) when the TCEQ has been named as a necessary and indispensible party 

in an action brought by a local government under TWC, §7.351 and §7.353.   

 

§70.11.  Findings Agreed Orders. 

 

(a) A findings agreed order is an enforcement order that is drafted with findings 

of fact and conclusions of law. 

 

(b) An agreed order may be drafted as a findings order when any of the following 

six criteria are satisfied: 
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(1) absence of management practices designed to ensure compliance; 

 

(2) a violation of a commission issued enforcement order or court order; 

 

(3) a violation contained in the agreed order involves an emission or 

discharge of contaminants to the environment or other actions meeting one or more of 

the following criteria: 

 

(A) people have been exposed to pollutants which exceed levels that 

are protective; 

 

(B) environmental receptors have been exposed to pollutants which 

exceed levels that are protective; 

 

(C) unauthorized diversion, taking, or storage of state water or an 

unauthorized change in flood elevation of a stream which deprives others of water, 

severely affects aquatic life, or results in a safety hazard, property damage, or economic 

loss; or 
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(D) unauthorized emissions which are excessive emissions events, 

as set out in §101.222(a) of this title (relating to Demonstrations); 

 

(4) the respondent has been the subject of any of the following repeated 

enforcement actions (Notice of Violation, enforcement order, judgment) over the prior 

five-year period from the Notice of Enforcement date: 

 

(A) three repeated enforcement actions for the same violation as 

contained in the current agreed order or a substantial history of the same violation 

entity-wide; 

 

(B) three repeated enforcement actions for the same violations or 

substantial history of the same violation as contained in the current agreed order by the 

same respondent who is required to be registered, certified, or licensed by TCEQ prior to 

performing certain activities; 

 

(C) two prior enforcement orders having the same general cause for 

nuisance violations; 

 

(5) regardless of specific violations, a respondent has demonstrated a 

pattern of non-compliance with environmental laws; or 
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(6) indifference to legal duty.  

  

§70.12.  Notice of Decisions and Orders. 

 

(a) For rulings, orders, or decisions issued by the commission or the executive 

director, parties shall be given notice, in accordance with Texas Government Code, 

§2001.142. The notice shall include:  

 

(1) the commission's or the executive director's findings;  

 

(2) the amount of the penalty;  

 

(3) the right to judicial review of the commission's or the executive 

director's order; and  

 

(4) any other information required by law.  

 

(b) In addition to the requirements of subsection (a) of this section, when the 

commission or the executive director issues an enforcement order in which 

administrative penalties have been assessed, the chief clerk shall file notice of the 
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commission's or the executive director's decision and order in the Texas Register not 

later than ten days after the date on which the decision is adopted. 
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SUBCHAPTER A:  ENFORCEMENT GENERALLY 

§70.11 

 

Statutory Authority 

The repealed rule is adopted under the following statutory authority:  Texas Water Code 

(TWC), §5.103, which provides the commission with authority to adopt any rules 

necessary to carry out its powers, duties, and policies under this code and other laws of 

this state and to adopt rules when adopting, repealing, or amending any agency 

statement of general applicability that interprets or prescribes law or policy, or describes 

the procedures or practice requirements of an agency; §5.105, which authorizes the 

commission to establish and approve all general policy of the commission by rule; and 

§§7.001 et seq., which establishes the commission's enforcement authority and provides 

specific requirements governing that authority.  Additionally, the repealed rule is 

adopted under Texas Government Code, §2001.004, which requires state agencies to 

adopt rules of practice and procedure, and Texas Government Code, §2001.006, which 

authorizes state agencies to adopt rules or take other administrative action that the 

agency deems necessary to prepare to implement legislation.   

 

The repealed rule implements TWC, §§7.057, 7.058, 7.059, 7.060, and 7.064.   

 

 §70.11.  Notice of Decisions and Orders. 
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